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Editors’ note

Societies, which undergo a transition process following a sudden or slow,
often negotiated regime change, tend to reevaluate their recent past: After a
regime falls, in many cases past atrocities committed by that regime and its
followers, are revealed, victims of abuses demand recognition and
compensation, a new political establishment strives for legitimacy and thus tries
to strip the fallen regime of legitimacy. Such a situation confronts every
transitional society with a number of dilemmas, which could be observed during
the subsequent waves of democratization throughout the eighties and nineties in
Europe, Latin America, and Africa and, in some cases, Asia.

One of the basic dilemmas of transition societies is a certain tradeoff between
stability and peace on one hand, and popular demands for justice on the other
hand. When transition is rapid, sudden and radical and deprives the ancien regime
of all its power, justice may be done swiftly and consequently. The dictator and
his supporters, the worst perpetrators of atrocities and human rights violations
may be put on trial and punished, if they are not too numerous. When atrocities
are committed by too many perpetrators, justice becomes a tricky issue and the
country faces another tradeoff: That between justice and democracy. Rwanda is
the best example for this dilemma: Introducing democracy would risk to bring
perpetrators back to power. After 1945, Germany faced the same dilemma, which
then was partly solved through foreign intervention and “victor’s justice”, partly
through clemency for middle and low ranking perpetrators, who underwent large
scale, but rather superficial vetting procedures.

When transition was negotiated between the old and the new political
establishment and when the number of perpetrators is limited, the reconciliation
dilemma emerges. Victims of the ancien regime demand compensation and in
many cases punishment for perpetrators, whose power is often strong enough to
prevent retributive justice. Punishment is then put at halt in the name of regime
stability and the need to rebuild the country and reestablish trust and reliability
in society. This is the moment, when reconciliation is put forward as the
overarching goal, for which immediate demands for justice and the
delegitimization of the old regime — and sometimes even calls for establishing
the truth about the past — are postponed.
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Since the South African Truth and Reconciliation Commission
reconciliation in transitional societies has become an increasingly attractive
paradigm in social sciences, political antropology, social psychology,
philosophy, political sciences, history and even law. The very notion of
reconciliation stems from theology and it is therefore no surprise, that the South
African Truth Commission was headed by a bishop, who frequently introduced
notions of forgiveness into its deliberations. Theological definitions of
reconciliation, mostly referring to the relationship between a god and his
believers, are impossible to operationalize in social sciences and difficult to
apply in philosophie, law and history. Political discussions and media coverage
of transitional justice often lack even basic understandings of reconciliation.
The reconciliation paradigm in transitional justice is a fuzzy one in itself: Purely
restorative transitional justice schemes like many of the more than 40 truth
commissions in the world aspire to contribute to reconciliation as well as totally
retributive mechanisms, like the two international criminal tribunals (for
Rwanda and the former Yugoslavia) and the International Criminal Court. In her
article about the many faces of reconciliation Judith Renner points at the public
use of the term, which is often deprived of any deeper contents. Reconciliation
can be everything: Blaming perpetrators without judging them, judging them,
without punishing them but also putting them on trial. Amnesties are justified
by the need to bring about reconciliation as well as trials. Against this
inflationary use of the notion, Gabriel Twose proposes a concise definition of
reconciliation, based on experiences from social psychology. He provides
empirical evidence showing, that even the scarcely contested “truth telling”
procedures of truth commissions do not necessarily contribute to reconciliation,
if an appropriate context is absent. His findings contribute a lot to the ongoing
discussion about reconciliation and restorative transitional justice schemes,
since truth telling (“giving victims a voice”) is commonly regarded as an
indispensable element of reconciliation even in the absence of punishment and
reparation for victims.

Most of the more than 40 truth commissions, which emerged during the last
twenty years all over the world, comprise truth telling (publicly or “in camera”),
the exposure of past human rights abuses and recommendations for institutional
reform. In his article, Klaus Bachmann et al. examine, weather the activities of
these truth commissions can reasonably be regarded as contributions to
reconciliation of divided societies. Their findings are rather somber: Only 3 of
more than twenty commissions investigated can show a record, that made
reconciliation more likely. In many other cases, commissions had no outreach
and hardly any impact on public opinion, were regarded as biased or
instruments of the ancien regime or started their actions too late to be
trustworthy.
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The four fundamental contributions to this special issue of RIA are then
followed by case studies from different parts of the world: The ongoing process
of dealing with the past of a deeply divided Northern Ireland are examined in
Patricia Lundy’s contribution, Rozalia de la Cruz Gitau presents her findings on
the peace process in post conflict Liberia, Seidu Alidu assesses the activities of
the National Reconciliation Commission in Ghana. The overwhelming majority
of these contributions is based on empirical findings from field studies and
original research, often from researchers with long and intense connections to
the country they studied. Dragan Simeunovi¢’s contribution on the origins of the
notion of “collective guilt” is the only theoretical and normative one in the first
part of this issue and constitutes a kind of introduction. The third part of this
special issues documents a discussion organized by RIA on Nir Eisikovits’
recent book “Sympathizing with the ennemy”, which is wholelly dedicated to
the dilemmas and problems linked to reconciliation. This discussion once again
referes to the debate in some of the articles in the first part of this issue, which
deal with the meaning and definition of reconciliation.

We deem it worth mentioning, that this special issue was a collaborative
project of several people and institutions: The Foundation for European Studies
(FEPS) in Poland and Institute of International Politics and Economics,
Belgrade.

At the beginning of 2010, they had the idea to distribute a call for papers on
“transitional justice and reconciliation” which led to an impressive number of
applications. The editors are proud to present the best of the contributions in this
special issue. We are very satisfied with the response to this call and are
planning another one in the near future. RIA remains committed to contribute to
the ongoing academic discussion on transitional justice.
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The Tradition of Collective Guilt

ABSTRACT

Collective guilt, i.e. ascertaining “guilt” to large social groups, whether they may
belong to religious, ethnic, class, or simply “dangerously different” collectives, has
been present in all environments, but, some nation states have developed it as a
tradition.

The first phases of this phenomenon existed since pre-Christian times on the
basis of religious schisms. This may be considered from the aspect of the
development of the civilization as a specific way of building ethnic and
especially religious identities based upon a drastic form of distinction as well.
Since those earlier days the natural basis of thinking and determination of guilt
was the guilt of resistance and of being different, even present today.

Added to this structure of collective guilt is the domination of the winner over
the defeated, common for all environments and all outcomes of war. The general
domination of Christianity in Europe and frequency of religious schisms
intensified the aspect of sin and need for atonement, thence the Jews became the
first collective sinners in Europe.

In time, the accent of collective guilt became more secular and of this world.
Punishment for religious differences more and more grew into punishment for
exclusivity and of not fitting within the concepts of the social establishment —
especially for resisting those dominating the society.

Ideology ever more substituted religion for political interests as a reason for
ascertaining collective guilt. This was especially affected by the state of absolute
political domination of one political power. Therefore the next great guilt was the
guilt of class. Following the October Revolution all those who somehow
belonged to the bourgeoisie, even children, were considered guilty.

The collective guilt of the Germans was a mixture of the guilt of the defeated and
the guilt formed by the dominant ideological circles of liberalism and socialism
over fascism. Their guilt was then expressed as the guilt of “threatening
harmony” which was mapped out by both winning sides.

I Dragan Simeunovi¢, Ph. D., Professor of Political science at the University of Belgrade.
E-mail: dragan.simeunovic@fpn.bg.ac.rs.
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Collective punishments ranging from excommunication and eviction to
extermination. Proofs of guilt and innocence are unnecessary. The strong trust
themselves and judge.

Modern America (USA) like Europe suffers from an exaggerated aestheticism of
politics. It is in that context that the tradition of collective guilt is developing a new
dimension. The position of total superiority is possible even without totalitarism.
In order to be bad, it is enough to be a collector of unfavorable qualities.

The Serbs are such an example. First of all, they negatively provoked by their
behavior the modern conception of European harmony imposed by the
dominating powers and thereby directly threatened these interests. The religious
difference of the Serbs was not in itself sufficient, so they were forced to accept
the status of losers in a war which in fact they militarily survived if not won. As
in the ancient inquisition, or not so long ago in the days of fascist and Stalinist
totalitarianism, they were openly satanized as a collective. The practice of
isolation by the powerful was once again repeated. The guilty are also required
to degrade themselves obediently thereby acknowledging and giving legitimacy
to the violence committed upon them. Transfer of guilt is also present. Old
sinners are always active in pursuit of new ones, as they believe that it washes
away their guilt and leads towards distribution onto other subjects.

Today as before, no distinctions are made in collect guilt thereby compromising
and destroying the innocent as well which is evidence that this ritual still
survives in Europe.

Key words: colective quilt,christianity, Balkan, punishment, justice

Individual guilt, as well as a feeling of guilt due to committing a sin, are an
integral part of the life of all human beings. Since the earliest days, man has
arranged by a mechanism of taboo the identification of sin and its repentance
through sanctions which implies and admits the feeling of guilt. Even today “the
ability to feel guilt ... is not fear of revenge, but the feeling of fear before man’s
own activity which affected world harmony, anxiety which comes after
breaking not laws but taboos”.2

Collective guilt is a far more artificial phenomenon than individual guilt.
Except for cases when there is the attributed collective guilt of small collectives,
like criminal groups — with respect to the larger community it is more difficult
to discuss collective guilt as the guilt of all its members. Which bespeaks more
for the graduation of guilt.

Collective guilt has existed since primeval times and does not refer only to
small collectivities whose members have been identified per personem, but it has
spread to large social groups such as religious and ethnic communities or classes.

2 Lesek Kolakovski, Religija, BIGZ, Beograd, 1987, p. 237-38.
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The ascertainment of guilt to large social groups, or “simply dangerous”
collectivities is present in other environments, but mostly in Europe did it
develop as a tradition.

The beginnings of ascribing collective guilt in Europe existed since pagan
times based on tribal conflicts. In classical times defeated tribes carried the seal
of collective guilt and often suffered repentance through lifelong slavery. In this
regard Europe did not differ from other regions of similar development.

The domination though of a general religion like Christianity was to be
characterized by the specific feature of a European tradition of collective guilt.

Religious rifts and armistices, which left a powerful trail in European history
like Westphalia, can be seen in terms of civilization development and also
considered as a means of building an ethnical and an especial religious identity
based on collective sin and guilt as a drastic form of distinction.

Since those earlier times when this pattern arose, it remains present in the
determination of guilt as guilt by resistance to the dominating event and
identification of holiness as the highest, godlike power, and simultaneously
thereby the guilt of being different. Distinction is guilt because it is
disobedience. Nonacceptance of the dominating way of religious organization
of the society is at the same time nonacceptance of submitting to those with the
greatest power within the community.

Because if there were no such power it would not be possible to impose this
religious model as taboo. Non-acceptance of such a model, and/or the resistance
to it is the resistance against taboo out of which ostracism or destruction is
derived. The absolute domination of Christianity as a European religion was
achieved more by means of the sword than has generally been known and came
as a painful outcome of a long process of oscillation and identity formation by
virtue of differences which not insignificantly relied on violence.

Serbs, like other European people were not spared from the destruction of
religious schisms. The conversion to Christianity as part of the general
European process of Christianizing the continent, brought dilemmas and with it
conflicts between the Eastern and Western Church. Also, painful phases like
uprooting the Bogomils and later the renunciation of fellow tribesmen who
accepted Catholicism and Islam resulted in violent forms of defense and
fratricide. In all this the Serbs collectively suffered tremendous loss with
absolutely no historical benefit.

Since absolute domination most often brings a totalitarian spirit, the
absolute domination of Christianity regardless of the fierce disputes within it,
brought the first permanent stigma of collective guilt — that is, the guilt of the
Jews. There could be no new transient victories and transient guilt which
resulted from instantaneous defeats, however collectively determined. Victory
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forever meant the establishment of the eternity of Christianity and it sought out
those who were defeated forever.

Old animosities in the social environment and contributing economic
circumstances to no small extent determined a Christian Europe that designated
the first eternal collective sinners who would repent their “guilt” in various
stages in different ways and with different intensity — but always keeping the
status of the permanently differentiated.

With time the accent for determining collective guilt moved from the religious
into the secular sphere. Collective guilt became not only ever more of this world
but also caused by secular reasons. Punishment for religious particularity and
resistance because of original sin, “peccatum originale” more and more grew into
concepts of the social establishment, especially with reference to resisting those
dominating the society both politically and economically. Along with the Catholic
overemphasis insisting on original sin, “peccatum originale” a collective guilt of
political impurity emerged. The conflict between the Church and the State, which
would end by the retreat of the altar before the crown, presented only the
beginning of the proliferation of the collective as state and/or antistate guilt. The
French Revolution which may be construed in various ways, undoubtedly
introduced collective ad hoc revenge for class as collective guilt, which resulted
in 700,000 dead in its first historic attack.>

As the matrix of guilt recognition ideology more suppressed religion as a basis
for determining collective guilt, the reasons became more of class in nature,
though still carrying religious and national dimensions. This was especially
possible due to the state of absolute domination by one political power.

Since the next great guilt was to be the guilt of class, it is understandable that
after the October Revolution all those affiliated or belonging in any way to the
bourgeoisic were considered guilty. The Bolsheviks in Russia did not do
anything that would stand out from the European tradition of collective guilt and
collective punishment. It is only the ideology that was new and perhaps the class
which made it possible for socialism as a movement to grow into a system.

The next great designation of collective guilt in Europe was the guilt of the
Germans, which followed the failure of the Nazi leadership with their
aggressive ambitions during the Second World War.

Attempts and failures to conquer the world by those who are currently
militarily, politically and economically most powerful are neither new nor
unknown in history. Only what was new was the Nazi ambition to destroy
simultaneously all those deemed as collectively guilty — varied racially,

3 Reinhold Oberlecher, 1789 et les révolutions de [’ére moderne, Vuloir, Bruxelles, 1989,
pp. 54-5.
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ethnically and ideologically. In that framework religious distinction was implied
and included into at least one of the variants of guilt. Speaking now from this
historical distance, a complete and critical consideration of this period makes this
framework more clear. And so in losing the war the Germans could not have
avoided the destiny of being charged themselves with collective guilt. They were
guilty both because of having been defeated and because the winners carried
banners of ideologies opposite to the Nazi ones. The collective guilt of the
Germans was set as a combination of the guilt of the defeated and ideological guilt
determined by the dominating political leaders of liberal and socialist countries. It
can also be identified as the guilt of threatening the general harmony, a
determination mapped out by both winning sides, each in its own way.

Since the tradition of collective guilt in Europe implies collective punishment
ranging from excommunication to extermination, the German people experienced
what their political leadership in somewhat different modalities had carried out
over those whom they had been punishing in their exercising of collective guilt.
Germany was divided up as a country, the way it divided up other countries. The
German people were forcibly moved out like the German Army moved out others
and even genocidal behavior found its equivalent in the often unnecessary and
total destruction of cities such as Dresden and Mannheim with women and
children being the commonest victims.

This alteration of positions, of the guilty ones and the ones who punish
shows the firmness of this European tradition of collective guilt which does not
distinguish the innocent from among the guilty or the collective. Proofs of guilt
and innocence are simply unnecessary.

The one who overpowers trusts himself most of all as well as his fated
predestination to judge as if he were to judge forever. In the final instance it is
nothing else but the expression of civilization's immaturity and of a worldly
superiority that believes in the everlastingness of its own position.

The old collective conscience of Europe has not retreated from this pattern
even now in the time of the dominating individualistic ideology of liberalism.

War and class conflicts are still bringing mass winners and mass sinners.

The guilty ones are guilty simply because they potentially or in fact do
threaten projects and conditions of harmony. What harmony really means is
always defined by the strongest, i.e. the most powerful. Since the times of magic
rituals up to now collective guilt has been determined only from the very top of
the power pyramid — magicians, church leaders and politicians.

A rather overstressed aestheticism of politics is permanently reflected in this
domain as well. “Nice” is all that is friendly, “ugly and evil” is all that is not
friendly. The dichotomy of “friend — enemy” was defined by Carl Schmidt. In
Europe it has always existed on the basis of a civilizational controversy between
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the creators of the greatest deeds and culture and the greatest social conflicts
ever recorded in history. Political aestheticism finds guilt in these differences of
religion, ideology, race and ethnic origin, social position, material wealth,
special political aims and interests. Any differences understood as opposition
should be eliminated by excommunication, extermination or at least by pointing
out the danger coming from the one who is different.

Collective guilt is the expression of the spirit of European totalitarism which
has its germ in totalitarian religion and subsequently ideology as well. The
totalitarian conscience of collective guilt is the extreme expression of
nontolerance towards differences and competitiveness. Harmony must be
achieved by military, political or economic means and finally why not
culturological means as well! Force is nothing else but the expression of the
strivings for total control and subordination of all to the creators of the concept of
global harmony and order. However, total superiority is possible even without
totalitarism. In order to be designated bad and guilty, it is enough to simply
possess unfavorable qualities.

At present the Serbs are such an example. Yet their guilt did not appear
overnight, nor is it separate from an environmental treatment. It ought to be
considered in the light of the two centuries long European attitude towards the
Balkans and sought within the range of Europe's distancing itself from the
Balkans in the field of culture while accepting it on geopolitical terms as an
important military and strategic part of the European continent.

Since the word “Balkans” was first used by John Morritt in 1794 for the
peninsula so far variously called, though most often Haemus, Europe never
ceased with its scorn and satanization of these borders with Islam and the East.4
It is clear that in the general sum of its aesthetic political opinions, Europe did
not adore this marginal part of its body. Yet the boundaries as such could guar-
antee safety for Western Europe and the Balkans provided this protection.

Showing no respect for this advantage forced many Balkan people to make
the same mistake Europeans made. They also resorted to an aestheticism when
claiming that Europe was evil and ungrateful.

This criticism was directed to Western Europe as being the center of the long
standing military, economic and political power of the continent.

The reasons for this negative treatment of the Balkans and its people ought
to be looked for in the power interests and not emotions of Europeans.

Accusations against the Serbs are today only the essence of a long history
of blaming the Balkans and its people, generally and individually.

4 John Morritt of Rokeby, 4 Grand Tour, Letters and Journeys 1794-96, Century Publishing,
London, 1985, p. 65.
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The discovery of the Balkans and growing interest in it at the end of 18th
century, primarily by English explorers and authors who wrote about their
travels, coincided with the growth of Russia into a power that wanted to enter
Europe over the corpse of the Turkish Empire. Fear of this growing Russian
power had the English make efforts to preserve the Ottoman Empire as a
defense against Russian threats. A special problem thereby was caused by the
people of the Balkans who were striving to achieve their national liberation
from the Turks with the help of the Russians.

It was not so much that the Balkan people looked to Russia for help, but that
Russia chose the Balkans based on her own strategic interests. In reality Serbs
had little choice since it was not in the interests of the European powers that the
Balkans should be freed to develop into nation states. But as Serbs learned, even
Russian support was not always sincere or reliable. Still, in spite of Russian
interference that caused conflicts in Balkan internal affairs, Serbs shared with
Russia a common perspective in foreign affairs. There was no other chance.

Europe as usual followed the interest of its strongest power and shared its
opinion that the people of the Balkans should be satisfied with their status as
border guards.

There should be good order at the border and any insurrection of special
interests was seen as opposed to the general European interest and the survival
of all empires. In fact England was right in sensing that the collapse of the
Ottoman Empire would mean the beginning of the end of all empires. Anxiety
and rage due to thwarting these imperial European interests continued as the
Balkan people persisted in leading their struggle for freedom and so affected the
first views being formed regarding the Balkans. The fact that the realpolitics of
Great Britain was supported by scientists with their evaluations only confirms
the sad truth that science was then as it is nowadays, a servant to politics.

The frustrations of Europe can be understood. It was difficult to have an
impact on the varied, unknown and boiling Balkans and even more difficult to
control it. In an historically short period of time, it destroyed the illusions of many
powers concerning their omnipotence and for that reason the region continued to
be blamed by its critics. So even the term “Balkan” came to have a negative
attachment. The pejorative connotation in European and modern usage of the
word “Balkan” and “Balkanization” has remained up to this day a derogatory one.

The guilt of the Balkans because of its resistance and particular interests was
increased when these people turned to Russia for help. The more they relied upon
Russia, the more guilty they became. The negative collective picture of the
Balkans and its people was built by virtue of science and the press. No one wanted
to be regarded as being “Balkan” and even today the Balkan people themselves
waive these traits attributing them to those who live more southward.
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A better geopolitical term, Southeastern Europe, was first used as far back
as 1869 by the German geographer Johann Georg von Hahn and defined far
more precisely the Balkan Peninsula in its geomorphologic boundaries than was
done by numerous English and French explorers. The term, mainly used in
Germany lost its right to wider popularity because of its favored use in Nazi
Germany, though presently this geographic term is being used again. Other
reference terms did not survive in the historical political vocabulary because
standard usage of the Turkish version, conceded the attachment of this region to
the Ottoman Empire.

European praise directed towards the Turks and reproach towards the
Balkans was reflected in an aestheticism as well. The Turks were regularly
described at that time in many, popular travel books as “noble and kind” while
the subjugated peoples were “dirty, illiterate and greedy” (a quality often found
in the poor), “inhospitable and uncivilized” (characteristics not uncommon in
frightened people).

Nor did the European socialists have a very good opinion of those European
people occupied by the Turks. It is enough to recall Marx and Engels’ rudeness
stating that the Balkan Slavs were “dregs of people” who were better off
assimilating with the orientality of Turkey.® However, the socialists in the
countries comprising the Balkans did not greatly respect Marx and Engels, nor
their proposal to assimilate into the Turkish nation. Furthermore, the majority of
them like Svetozar Markovic and his fellowthinkers in Serbia did just the
opposite and actively participated in the struggle for national freedom.

Serbs as an ethnic and religious group had already irritated European
sensibilities because of the Great Serbian Migration under Carnojevic during
the 17th century when they penetrated deeply and planted their wedge in the
present day Tokai region, on the Hungarian, Ukrainian and Slovakian borders.
Orthodox Serbs had massively entered uninvited into the Catholic and
Protestant territory of Europe.

Out of the general condemnation of the Balkans, the Serbs would be
especially singled out as guilty because of the the two Balkan Wars and the First
World War. In addition to characteristics such as primitivism, tribalism, progress
incapability, commonly attributed to the Balkan people, the Serbs were given
one more — irrational aggressiveness!

5 John Morritt of Rokeby, A Grand Tour, Letters and Journeys 1794-96, ed. GE. Martin
(Century Publishing, London, 1985), p. 65.

6 Fridrih Engels, Madjarska borba, in: Karl Marx/Fridrih Engels: Dela, tom 9, Prosveta,
Beograd, p. 143.
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This growing negative European attitude appeared back in the wake of the
1903 May coup in Serbia, with the violent murders of members of the ruling
Obrenovic family, when international sanctions were for the first time imposed
on Serbia and the same condemnation by all European powers was reinforced
again after the Second Balkan War.

So too Gavrilo Princip’s guilt in assassinating Austria's Archduke Ferdinand
in 1914 (the shot heard round the world) that triggered the First World War was
not only his, but the the guilt of all Serbs.

Gavrilo Princip should be remembered in that he differs from most other
assassins who have attempted to kill important political figures because while
others may want to believe they are changing the course of history, he was one
of the very few who actually succeeded. Kings and presidents can be replaced,
but the regimes remain. It is the tragic misconception of assassins who believe
that injustice can be resolved by the simple elimination of certain individuals.
However when Gavrilo Princip, a Serbian high school student shot the Austrian
Archduke, it did precipitate actions that endangered the stability and harmony
of Europe, already on the brink of a great war. It should be noted too, that
Princip never imagined his act of murder would be the cause of world
turbulence. Europe had already split into two sides at odds with each other for
a long time. The real problem Serbs faced was not because they belonged to one
of these sides, but because they were drawn unwillingly into the conflict as the
pretext to spur these powerful camps to war.

American literature also shared European feelings about the harmony
spoiled by “Serbian madness”. John Gunther in his after war best seller, “Inside
Europe”, deemed that it was an “unbearable offense that those poor and
unfortunate small countries in the Balkans could and even are managing to
cause by their conflicts an outbreak of world war. Some 150,000 young
Americans were killed because of the events happening in 1914 in a muddy and
primitive village of Sarajevo™.”

However, proving that interest overpowers repulsion Gunther himself
admitted that it is “loathsome and almost impertinent to interfere in the politics of
the Balkans, which could hardly be grasped by Western readers, (and yet was) still
of great importance for peace in Europe, and maybe in the world as well 8

Serbs, bearing the imputation of being a violent people found few authors

like the Grimm brothers who extolled the Slavic culture, or politicians like
William Gladstone who rightly condemned Turkish terror over the Slav people

7 John Gunther, Inside Europe, New York, Harper and Brothers, 1940, p. 245.
8 Ibidem.
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and defended their right to freedom, especially expressing sympathy for the
people of Bosnia and Hercegovina.

The collective guilt of the Serbs appeared again during the Second World
War on two levels of the European tradition of collective guilt. Firstly, the
strongest power of Europe (Germany) faced resistance from Yugoslavia in the
form of guerrilla war, with Serbs in the lead and secondly, the harmony of
Europe was being wracked in its war efforts against Germany. There were
divisions everywhere.

Yugoslavia itself split and Serbia, although an ally, took a separate position
acting outside of the generally accepted conditions of subordination. This
caused the Allies to look down on the Serbs with a certain reserve and to even
entice rifts among them.

After the Second World War the Serbs were subject to another dimension of
collective guilt. The Balkans became mainly communist. The Serbs took a
leading role in this, many having been partisans during the war. In any case, the
seeds of socialism in the Balkans were traditionally and still are the strongest in
Serbia going back to the 19th century. All this combined to stamp a new,
ideological dimension to be added to their guilt.

The present collective guilt of the Serbs is also a result of European realpolitic.
The Serbs in recent time have by their aspirations and legitimate concerns
expressed desires which are directly opposed to the interests of the most powerful.
The Serbs were accused by these same powers of threatening European peace.
The Serbs have again spoiled the harmony of the most cultivated continent that
despises violence, although it is not adverse to using it. The wrongful accusations
that Serbs were interlopers in Croatia, Bosnia and even Kosovo in relation to the
Albanians, grew into an accusation against them — of an aggression over
innocent native people — although the war was led by these very people close to
Serbian houses in traditional Serbian lands — while Serbs fought mostly to
protect themselves. The result of this opposition to the interests of the dominating
powers called for another assignation of Serbian collective guilt.

Those who mold public opinion, politicians and the media helped to shaped
this image, always fixing blame on the Serbs. Bullets fired by Albanian
terrorists in Kosovo were ignored or played down, while every bullet fired by
the Serbs had the echo of a committed crime. Guilt based upon being different
has also become the guilt of nonattendance to the winning party and separation
from the political trend of the triumph of transition in the countries of Eastern
Europe. Namely, it is was in Serbia, among all other former socialist countries
that the same party remained in power, although having changed its name. This
increased suspicion and accusations on the level of an ideological clash.
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Serbia in the collapse of Yugoslavia was constantly apostrophized as
communist.

The status of the guilty one was very quickly prepared in the broader media
for the service of politics.

Renunciation of communism was esteemed as too slow and insincere.
Unwillingness to cooperate, meaning subordination, was seen as resistance.
Punishment was inevitable.

The current punishment for Serbian collective guilt, still in effect was to be
a combination of the punishments so far implemented in Europe for this sin.
Because of the betrayal of the Son of God, the Jews were exterminated and
expelled. And for the sin of getting rich, the bourgeoisie in socialist countries
paid by losing both their possessions and lives. The Germans for their collective
guilt were exclusively fixed with the labels of genocide and fascism although
these were practiced by others, including the Italians and Croats.

So too, the Serbs were exterminated, expelled and divided. They paid a large
price — the loss of their lands, possessions and lives — all for their wish to be
safely united in a Serbian state. They have never learned that what a small nation
needs besides wishes, are political know how and luck. Twice within the 20th
Century the Serbs had the good wind of history blowing at their backs and they
did not know how to use it. They had the support of the great powers and frankly
speaking, they did not reach Maribor by themselves. Now the good wind of
history is helping Croats, Muslims and Albanians whose fortunes are rising at
the expense of the Serbs.

It is the misfortune of the Serbs that the United States, apt to copy Europe in
various ways, adopted this concept/tradition of European collective guilt in
dealing with the Serbs and their “difference”. The global interests of the U.S. were
directly opposed to the nationalist interests of the Serbs. Serb nationalists make a
mistake when they say that the U.S. “hates the Serbs”. Because the underlying
reasons and what is really at stake are interests and tradition based on practice.

Since the beginning of American colonization, racially white America
imposed a model of collective guilt with all the attendant consequences. The
Indians were guilty because they resisted submission, and because they were
racially different. Their religion and customs were not part of the tradition and
values of the colonizers. America, lacking its own indigenous tradition and
coming from European stock was inclined to copy Europe, adopting the
tradition of collect guilt and manifesting it in its own skewed way.

For when a bigger entity bends over a smaller one, the shadow becomes
more visible than the original The European tradition of collective guilt was in
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time transferred to America which was to practice this speciality with most
favorable results on European soil.

For instance the International Court for the Far East, established after World
War II was never accepted by the Japanese as the Germans accepted
denazification, implemented by the American led Nuremberg Court. In a poll
done among the members of the Japanese parliament in June, 2006 and published
in the Mainichi Daily News ( 26 June, 2006), sixty one percent said that the Tokyo
Court had to be accepted, but that it was unjust. The Japanese never having
developed a tradition of collective guilt have maintained a resistance to the
condemnation.

In a continuity of the Nuremberg Trials, the Hague War Crimes Tribunal,
though international in face has had a strong American profile. And though the
conflict at the collapse of Yugoslavia was a civil war, the court proceedings have
been directed mostly against the Serbs.

America's initial doubts about a nationalist led Serbia being the potential
military ally and possible fist of Russia in the Balkans set it in opposition to the
Serbs, Because of this Serbia was progressively punished by isolation and
nonsignificance, easily achieved by diminishing her economy, military,
communications and necessary resources. What is new is not that Serbia passed
through this prison of sanctions and the fact that many people, even the innocent
and vulnerable such as children (who are always absolutely innocent) were also
severely punished — but that the right to progress was also denied them. To
make an enemy insignificant in this way is more severe than narrowing his
territory, because it intends ultimate harm.

In order to confirm the guilty status of Serbs and make it indisputable, the
Serbs had to lose the war on paper, their leadership was paralyzed and they had
to become cooperative to the extent of subjugation. This tradition of collective
guilt imposed on the Serbs is unimaginative and caste on the imitative destiny
of the Germans, insisting first on making Serbs the international aggressors and
later, the defeated. The paradox is that the Serbs, from a military aspect, were
not defeated. Just politicly.

If the modern understanding of Serbian sin and guilt is analyzed from the
aspect of political anthropology, it is easy to see that not much has changed since
ages past. Former rule breaking concerning entering forbidden places are sins
attached to Serbs because they “entered” the interest zones of the great powers
and had contacts with the impure, therefore with the enemies of the masters of
the world. The consumption of forbidden food has been transposed into the
consumption of forbidden ideology — both socialism and nationalism.
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Accusations against the Serbs as well as ascertaining their collective guilt
were not so much based upon Christian tradition, but on an even earlier
Neolithic form.

Such repentance requires abject submission and the readiness of the victim
to fall on his knees.

Even the abolishment of progress is of pre-Christian origin, mentioned in a
pagan curse, though rejected by Christianity in which the sins of the father must
be atoned for by the descendants.

The pagan institution of a mediator between the deity and sinner is also
present — they being the only ones who have the right to judge who is guilty
and to what extent and to estimate whether the repentance is sincere and
effective.

The function of supervision requires supervisors. By virtue of this medium
an anathema is invoked whereby God is asked to punish the sinner.

The function of punishment is primarily reflected as in Neolithic magical
rituals. The guilty one is condemned first and must admit his guilt although guilt
need not be apparent or proven. What matters most is that the guilt must be
believed in. Pronouncing a sentence is the equivalent of crown evidence.

Repentance is experienced as ritual. Admitting guilt regardless of
commission is considered a duty towards the divine power and community for
remedial purposes. The recorded agreement on repentance like the text imposed
onto a sinner about sin and punishment is more about proving the power of the
one who is punishing than a true metamorphosis of the sinner. As a warning to
others as well as a ritual element, it includes open confession, repentance and
public display.

Without a victim there is no forgiveness and catharsis for sin. The most
valuable punishments require blood sacrifices. A strict respect for the repentance
ritual is a condition for removing the punishment of being excommunicated
from the community. It requires sacrificing things near and dear in exchange for
one's own life and doing so willingly and in humility.

The problem at stake is that the ritual of sacrifice implies the innocence of
the victim, and that is something the present day great powers and level of
civilization cannot accept, unless this falls into being a non-selective practice.

An example of this are the innocent victims largely and non-selectively
sacrificed during sanctions when due to shortages of medicine, food and heating
fuel, children and elderly people were dying in far greater numbers.

On the whole, the way collective guilt is ascertained, accusations of sin and
the methods of repentance are more likely to prove a retardation as the
American involvement draws the whole ritual towards the spectacle and



22 The Review of International Affairs

recovery of superstition, (deicdauoita) rather than towards Godfearing
(evoePera).

Even participation in a ritual requires some mutuality and approximate level
of being civilized for the sake of communication, since after all there is a real
and implied responsibility for success due to the selection of punishment and of
having presumed the status of God’s emissary. The issue concerning the
effectiveness of repentance is particularly delicate if constant and humiliating
obedience is required from the sinner in which he not only admits his guilt but
must also provide the legality of the violence made upon himself.

So too, the concept of guilt transfer is persistent. Old sinners are always
active, hunting new ones because as they believe, it washes away their own guilt
feelings leading towards a distribution onto as many other subjects as possible.

True justice in contradistinction to that of ritual atonement and ascribing
collective guilt should isolate individuals by name. All those who committed
war crimes and crimes against the innocent should be held responsible,
whatever their ethnicity.

If it is any comfort to the bearers of collective guilt — though punishments
are destructive and can give the illusion of being everlasting — they do not
necessarily have an absolutely destructive effect. If the Jews managed to survive
a prolonged history of antisemitism, if the bourgeoisie survived the revolution
and if the Germans have become once again the greatest power in Europe —
things may not look so bad in the future for the Serbs either if they succeed in
learning the lessons from their own still living past and from the experience of
others. For then the stigma of guilt can gradually be turned into an historically
and often profitable advantage to those once stigmatized.

Who is going to be next?
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1. Introduction

“Nothing is more dangerous than reconciling two people.
Disuniting them is much safer and easier”.

This warning by the German novelist Jean Paul of the hardness and sheer
impossibility of reconciliation went unheard in the discourse on political
transition. In the past 30 years the hope to reconcile divided societies and to restore

1 Judith Renner, Ludwig-Maximilians-University of Munich, Geschwister-Scholl-Institute for
Political Science, Department of International Relations. Email: Judith.renner@gsi.uni-
muenchen.de.



24 The Review of International Affairs

peace and harmony where violence and hatred prevailed has become a popular
goal among scholars and practitioners alike. Authors writing on transition have
praised reconciliation as “probably the most important condition for shifting the
current peace toward stable peace” and as “a regulative ideal in political
discourse”2 In practice reconciliation has featured prominently in a number of
transitions. Spain, Chile, South Africa, Peru, and Sierra Leone, they all made
“reconciliation” the explicit goal or principle of their transition processes. In all
cases, however, the idea of “reconciliation” was realized in profoundly different
ways which raises the question whether we can speak and think of reconciliation
as one particular concept or policy programme at all.

This article argues that the different interpretations of reconciliation which
emerged in these countries can be better understood when they are seen as the
product of the conditions set by the particular transitional context in each case.
The vagueness that surrounds reconciliation renders it flexible enough to be
adjusted to the particular needs of political actors in a transitional situation. In the
following section, the article will assess the transition processes of Spain, Chile,
South Africa and Sierra Leone. It examines the specific interpretations and
implementations of “reconciliation” in each case as well as the processes in and
the framing conditions under which these interpretations were negotiated. The
article concludes with two central observations in regard to the interpretations
and implementations of reconciliation in transitional politics: Firstly, it finds a
historical trend to politically realise reconciliation through the institution of a
truth commission. Secondly, explicitly or implicitly, reconciliation policies have
mostly been combined with an amnesty law of some sort. In particular the
developments of the Sierra Leonean case suggest, however, that this is not a
necessary social fact and that the relationship of reconciliation, amnesty and
justice remains a topic for further research.

II. The Many Faces of Reconciliation in Political Transitions

While “reconciliation” has featured prominently in the transitions of Spain,
Chile, South Africa and Sierra Leone, no consistent policy programme can be
identified across the cases. Instead, all countries had their own understanding of
reconciliation and implemented it in different ways. While in Spain, for
example, “reconciliation” was understood as drawing a curtain over the past and
politically realized through a far-reaching amnesty law, Chile pursued an
opposite approach and sought to reach reconciliation through an ambitious

2 Yaacov Bar-Siman-Tov, ed., From Conflict Resolution to Reconciliation, Oxford University
Press, New York, 2004, pp.3-4.
Emilios A. Christodoulidis and Scott Veitch, “Introduction”, in Law and the Politics of
Reconciliation, ed. Scott Veitch, Ashgate, Aldershot, 2007, p.3.
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quest for the “truth” about past human rights violations. In South Africa, the
incoming government built upon the Chilean approach to reconciliation but
added the ideas of healing and forgiveness to their reconciliation concept. The
result was a complex political institution, the South African Truth and
Reconciliation Commission (TRC), which became the most discussed
precedent of political reconciliation in the scientific debate on transition.3 In
Sierra Leone, reconciliation was also sought through the institution of a truth
commission and a strong understanding of reconciliation as therapeutic healing
dominated the transition process. While the interpretations and implementations
of reconciliation vary more or less across these cases, all understandings can be
read as products of their particular transitional contexts.

Reconciliation as “Forget and Forgive” in Spain

In Spain, the dominant interpretation of “national reconciliation” that
emerged was to “forget and forgive” the past for the sake of peace and consensus.
This understanding of reconciliation was politically realized through a far-
reaching amnesty law passed in 1977 which covered all political crimes
committed before 15 December 1976 and all crimes related to the restoration of
public liberties or autonomies which were committed before 15 June 1977.4
Insofar the amnesty law comprised the crimes committed by Francoists during
the dictatorship as well as those committed by republicans during the civil war
and afterwards.>

3 See for example: Lyn S. Graybill, Truth & Reconciliation in South Afvica. Miracle or Model?
Lynne Rienner Publishers, Inc., London, 2002. Claire Moon, Narrating Political
Reconciliation, South Africa’s Truth and Reconciliation Commission, Lexington Books,
Plymouth, UK, 2008. Richard A. Wilson, The Politics of Truth and Reconciliation in South
Africa, Cambridge University Press, Cambridge, 2001. Tristan Anne Borer, “Reconciling South
Africa or South Africans? Cautionary Notes From the TRC”, African Studies Quarterly 8, no.
1, 2004.

4 The 1977 amnesty law was not the first one to be passed, but it was the most far-reaching one.
Qualified amnesty laws had already been passed in July 1976 and in March 1977. See: Julia
Macher, Verdrdngung um der Versohnung willen? Die geschichtspolitische Auseinandersetzung
mit Biirgerkrieg und Franco-Diktatur in den ersten Jahren des fiiedlichen Ubergangs von der
Diktatur zur Demokratie in Spanien (1975-1978), ed. Dieter Dowe, Gesprichskreis Geschichte
Historisches Forsochungszentrum der Friedrich-Ebert-Stiftung, Bonn, 2002), 49ff. Paloma
Aguilar, “Collective Memory of the Spanish civil war: The case of the political amnesty in the
Spanish transition to democracy”, Democratization 4, no. 4, 1997.

5 Paloma Aguilar and Katherine Hite, “Historical Memory and Authoritarian Legacies in
Processes of Political Change: Spain and Chile”, in Authoritarian Legacies and Democracy in
Latin America and Southern Europe, ed. Katherine Hite and Paola Cesarini, University of
Notre Dame Press, Notre Dame, Indiana, 2004.
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The Spanish interpretation of reconciliation as “forget-and-forgive” can be
understood the result of a long interpretation process, which began in the time of
the Franco regime and continued during the transition period. The idea of
reconciliation was introduced to Spanish politics in the 1950s through the
Communist Party (PCE) and the Catholic Church. In 1956, the PCE released a
party programme called “Declaration of the Communist Party of Spain for
national reconciliation, for a democratic and peaceful solution of the Spanish
Problem”.6 In this manifesto the party called out to bury “the hatred and anger of
the civil war, because feelings of revenge are not constructive” and announced
that it would cooperate with all those parties that opposed the Franco regime and
pursued the goal of national reconciliation.” While no explicit understanding of
reconciliation was advanced, the term was yet used to facilitate consensus and
cooperation in the name of this vague social ideal. After the introduction of the
term as a political goal, the Catholic Church was crucial for the particular
interpretation of “reconciliation” that was to emerge. In most of its publications
the Church associated reconciliation with “olvido” (forgetting) on the one hand
and with the Christian understanding of “perdon” (forgiveness) on the other. In
particular the monthly journal Cuadernos para el Dialogo communicated these
interpretations of reconciliation to the Spanish society.8 As the Church had been
a supporter of the Franco regime and traditionally stood close to conservative
circles, its ideas and concepts crucially influenced these parties” later
understanding of reconciliation and contributed profoundly to the interpretation
of reconciliation that gained hegemony in Spain.

The idea of national reconciliation gained widespread popularity in particular
during the Spanish transition to democracy, when the question came up how to
deal with the repressive past and proceed into the future. Spain was caught in a
power-political deadlock between the moderate democratic opposition who
demanded a break with the old regime on the one hand, and the Francoist
reformers who tried to reorganize the existing structures and keep at least some
control over the country, on the other hand.” In this situation the idea of national
reconciliation, or “reconciliacion nacional”, served as an important device to
bring together both camps and to reach a consensus on the political proceedings,
namely the passing of the amnesty law as a minimal mechanism of dealing with
the past. Here, reconciliation functioned as the glue that brought together the

6 Original Title: “Declaracién del Partido Comunista de Espana Por la reconciliacion nacional,
por una Soluciéon democratica y pacifica del problema Espanol”.

7 Macher, Verdringung um der Versohnung willen?, pp. 20-21.
8 Ibid. Aguilar, “Collective Memory of the Spanish civil war”.

9 John F. Coverdale, “Spain from Dictatorship to Democracy”, International Affairs 53, no. 4,
1977. Macher, Verdringung um der Verséhnung willen?
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different political parties as it provided a common reference point in the name of
which the amnesty law could be agreed on. As Paloma Aguilar points out,
“[d]uring parliamentary debates, almost all groups praised the law precisely
because it was an instrument of “national reconciliation”, intended to “close the
past”, “forget”, and start a new phase. Even the Communists boasted of wanting
to forget the past and “bury the dead” and called for an amnesty that excluded no
one”.10 Similarly, Joan Ramon Resina considers the vision of reconciliation as
the means through which unity among the polarized political parties could be
realized: “the need for reconciliation and a broad consensus determined the
mutation of the Spanish left towards positions bordering on and finally
indiscernible from those of their conservative antagonists”.!!

The question remains why “reconciliation” in general and “forget and
forgive” in particular gained hegemony in the Spanish transition. This article
suggests two possible reasons for this development, both of which are located in
of the specific framing conditions of the Spanish case. Firstly, the collective
memory of Spain’s more recent violent past, which comprises four civil wars
over two centuries, was still vivid in the Spanish society and there was a renewed
outbreak of violence during the early times of the transition.!2 “Reconciliation”
therefore vaguely signified some absent state of peace and stability that was
particularly valuable to the Spanish elites and society at the time; it was a vague
yet desired goal on which the political elites as well as the Spanish public could
agree.13 Second, the particular interpretation of reconciliation as “forgive and
forget” could become hegemonic, as it served the political interests of all parties
involved. Francoists, republicans and the church, they all had an interest in the
amnesty law as all of them had to fear prosecution after the regime change.
Members of the Francoist elite could be held responsible for widespread human
rights violations during the dictatorship; members of the republican opposition
could be held responsible for numerous crimes and killings that were committed

10 Paloma Aguilar, “Justice, Politics, and Memory in the Spanish Transition”, in The Politics of
Memory. Transitional Justice in Democratizing Societies, ed. Alexandra Barahona de Brito,
Carmen Gonzaléz-Enriquez and Paloma Aguilar, Oxford University Press, New York, 2001,
p. 102.

11 Joan Ramon Resina, “Short of Memory: the Reclamation of the Past Since the Spanish
Transition to Democracy”, in Disremembering the Dictatorship. The Politics of Memory in the
Spanish Transition to Democracy, ed. Joan Ramon Resina, Editions Rodopi B.V., Amsterdam
- Atlanta, 2000, p. 91.

12 Coverdale, “Spain from Dictatorship to Democracy”.

13 Aguilar, “Justice, Politics, and Memory in the Spanish Transition”. Laura Desfor Edles,
Symbol and Ritual in the New Spain. The Transition to Democracy After Franco, ed. Jeffrey
C. Alexander and Steven Seidman, Cultural Social Studies, Cambridge University Press,
Cambridge UK, 1998.
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during the early years of the civil war, and the Catholic Church had been a strong
supporter and a stable source of legitimacy for the Franco regime.!4 As the
interpretation of reconciliation as “forget and forgive” could well be linked to an
amnesty law, all three groups could agree on such an understanding and establish
it as the dominant reconciliation concept of the Spanish transition.

All the Truth and Justice as far as Possible — Reconciliation in Chile

In the Chilean transition to democracy the prevalent understanding of
reconciliation, and accordingly the implementation of a political reconciliation
programme, differed profoundly from that in Spain. Not “forgive-and-forget”
emerged as the core interpretation of reconciliation but reconciliation was
associated with the necessity to know and acknowledge the “truth” about the
past. When Patricio Aylwin became the new president of democratic Chile in
1990, he announced in his inaugural speech “that dealing with the past and
promoting national reconciliation would be the priorities of his government”.15
In that same year, the Chilean government established the Comision Nacional de
la Verdad y la Reconciliacion (CNVR), the commission for truth and
reconciliation, as a specific institution for pursuing that goal. The CNVR was
supposed to establish a detailed picture of the past human rights violations and to
find out about the fates of the numerous victims of the Pinochet regime. As
Alexandra Barahona de Brito reports, “[n]ine commissioners were charged with
analyzing the system of repression under military rule, focusing on human rights
violations resulting in death, finding the bodies of the disappeared, and
recommending reparations and measures to prevent future violations”.16 Two
years after the creation of the CNVR, the government established another
institution, the National Reparation and Reconciliation Corporation
(Corporacion Nacional de Reparacion y Reconciliacion, CNRR), which should
complement the CNVR and “legally established the ‘inalienable right’ of
relatives to find the ‘disappeared’.!7 The work of both institutions was framed
by a far-reaching amnesty law which had been passed by Pinochet in 1978 and
protected the members of his regime from criminal prosecution and punishment.
This amnesty law, which was repeatedly contested by the political opposition and
reinforced by Pinochet, was a crucial framing condition under which the
prevailing understanding of reconciliation was negotiated.

14 Macher, Verdringung um der Verséhnung willen?

15 Alexandra Barahona de Brito, “Passion, Constraint, Law, and Fortuna: The Human Rights
Challenge to Chilean Democracy”, in Burying the Past. Making Peace and Doing Justice after
Civil Conflict, ed. Nigel Biggar, Georgetown University Press, Washington D.C., 2001, p. 178.

16 1bid., p. 179.
17 Tbid.
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The general understanding of reconciliation underlying the CNVR and the
CNRR was “reconciliation through truth”. In its final report, the CNVR remarks
that “from the beginning the Commission understood that the truth it was to
establish had a clear and specific purpose: to work toward the reconciliation of
all Chileans”.!® The emergence of the concept “reconciliation through truth” can
be understood as the result of a long interpretation process which was strongly
influenced by the political conditions during the transition. In 1989, while
Patricio Aylwin was still member of the political opposition, he promoted an
understanding of reconciliation which was inextricably linked with (punitive)
justice. At this time, Aylwin emphasised that “[t]here cannot be reconciliation
without justice and we all know that there cannot be justice without truth”.19
While Aylwin opposed the criminal prosecution of institutions, he nevertheless
promoted trials against individuals.20 With these demands, however, Aylwin
challenged the amnesty law and raised strong resistance from Pinochet and his
followers. Pinochet announced to protect his people in case that the amnesty
would be ignored: “no one, who is subject of such charges, will remain
unprotected. In fact, he can rely on the necessary juridical support in order to
confront such unjustified accusations. Even more, he will have the support of the
full force of all armed units of the republic”.2! The heated debate on the amnesty
law began to pose a threat to peace in the country and led the Christian
Democrats and the Church to suggest a compromise interpretation of
reconciliation. According to this formula, the demand for full criminal justice
was incommensurable with the necessity of full reconciliation. The aim of any
policy should therefore be to find out what happened in the past and disclose the
“truth” about the past, but dispense with criminal prosecutions and
punishment.22

Thus the idea of “reconciliation through truth” coupled with “justice as far as
possible” became the leading strategy of the Chilean transition, which later
became known as the “Aylwin Doctrine”.23 The compromise character of the
political reconciliation programme can again be understood by looking at the

18 Final Report of the Comision Nacional de la Verdad y la Reconciliacion, Part I, Chapter 1. The
report is available at: http:/www.usip.org/library/tc/doc/reports/chile/chile 1993 ptl chl.
html#F [01 September 2008].

19 Ena von Baer, “Die Rolle der Vergangenheitsbewiltigung im Systemwechsel: Fallbeispiel
Chile”, PhD Thesis, Rheinisch-Westfélische Technische Hochschule, 2004, p. 65.

20 Ibid.
21 bid., p. 66.
22 1bid.

23 Barahona de Brito, “Passion, Constraint, Law, and Fortuna: The Human Rights Challenge to
Chilean Democracy”, p. 180.
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conditions set by the political context in Chile: On the one hand, the new
government acted under a considerable external constraint, as the military retained
a high degree of power even after the regime change. Insofar, challenging the
amnesty law and prosecuting the perpetrators in the name of national
reconciliation would have meant risking social peace in the country. As a
consequence, Aylwin’s initial interpretation of reconciliation through justice and
truth could not be maintained for practical reasons. At the same time, however,
reconciliation remained a central buzzword of the Aylwin administration. The
government was driven by an “overwhelming desire for accommodation in the
name of ‘reconciliation”2# and a passion for human rights, the combination of
which served as an incentive to develop some sort of accountability programme
without necessarily including criminal prosecutions. Eventually, these conditions
set by the transitional framework in Chile led to the compromise interpretation of
reconciliation and paved the way for the pursuit of truth and accountability while
simultaneously dispensing with full criminal justice.

Reconciliation through Truth-telling and Healing in South Africa

The South African reconciliation process is probably the most popular case of
reconciliation politics and is often treated as a reconciliation precedent in the
scientific literature on reconciliation. It is outstanding insofar, as a particularly
elaborate and multilayered understanding of reconciliation was developed and the
Truth and Reconciliation Commission (TRC) was created as a complex institution
for the facilitation of reconciliation. During the working process of the TRC, two
interpretations were dominant in the public representation of reconciliation in
South Africa: One was spiritual in character and constructed reconciliation
predominantly in terms of contrition and forgiveness, while the other was
therapeutic in character and constructed reconciliation in terms of therapeutic
healing.25> Both interpretations were reflected in the proceedings of the TRC.

The TRC, which was established in 1995 through the Promotion of National
Unity and Reconciliation Act no. 34, had the objective “to promote national unity
and reconciliation in a spirit of understanding which transcends the conflicts and
divisions of the past”.26 Its mandate was to establish “as complete a picture as

24 Ibid.
25 Claire Moon, “Prelapsarian State: Forgiveness and Reconciliation in Transitional Justice”,
International Journal for the Semiotics of Law 17 (2004). Claire Moon, “Reconciliation as

Therapy and Compensation: A Critical Analysis”, in Law and the Politics of Reconciliation,
ed. Scott Veitch, Ashgate Publishing Limited, Aldershot, 2007.

26 The Promotion of National Unity and Reconciliation Act is available at: http:/www.
doj.gov.za/trc/legal/act9534.htm [04 September 2008].
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possible of the causes, nature and extent of the gross violations of human rights”,
to facilitate amnesty “to persons who make full disclosure of all the relevant facts
relating to acts associated with a political objective”, and to “restore the human
and civil dignity” of the victims by giving them a possibility to tell their stories
and suggesting reparation measures.2’ The TRC process consisted predominantly
of public hearings, in which the victims of human rights violations could tell their
stories and sometimes confront their perpetrators personally to ask them about
their motives and feelings. Different kinds of hearings were organised for
perpetrators, where they could disclose of their deeds and ask for amnesty in
return. In the end, the TRC compiled a report about all the hearings.8

The design of the TRC process was closely related to the two dominant
interpretations of reconciliation mentioned above. However, as in the cases
discussed above, these interpretations of reconciliation underlying the TRC can
be understood as the result of a discursive construction process, which centrally
took place during and after the transitional negotiations and was shaped by the
political demands of the two major parties, the National Party (NP) and the
African National Congress (ANC), and several actors from civil society.

Reconciliation was brought up as a central political buzzword long before the
TRC, even before the start of the transitional negotiations between the NP and the
ANC. In his inaugural address in September 1989, President Frederik Willem de
Klerk referred to reconciliation as the only possible path to a peaceful South
Africa:

“Protest regarding past injustices or alleged injustice does not bring us closer
to solutions either. Nor do unrest and violence. There is but one way to peace, to
justice for all: That is the way of reconciliation; of together seeking mutually
acceptable solutions; of together discussing what the new South Africa should
look like; of constitutional negotiations with a view to a permanent
understanding ...”.2%

The reconciliation ideal which was suggested by de Klerk was subsequently
picked up by Nelson Mandela and continuously reappeared in the communication

27 1bid., 3(1) a).

28 Wilson, The Politics of Truth and Reconciliation in South Afiica. Moon, Narrating Political
Reconciliation. South Africa’s Truth and Reconciliation Commission. Clarissa Ruge,
Verséhnung durch Vergangenheitsbewdltigung? Die siidafrikanische Wahrheits — und

Verséhnungskommission und ihr Versuch zur Friedenssicherung, Peter Lang GmbH,
Frankfurt am Main, 2003.

29 De Klerk, quoted in Erik Doxtader, “Easy to Forget or Never (Again) Hard to Remember?
History, Memory and the “Publicity’ of Amnesty”, in The Provocations of Amnesty: Memory,
Justice and Impunity, ed. Charles Villa-Vicencio and Erik Doxtader, Africa World Press, Inc.,
Trenton, NF, 2003, pp. 121-55.
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between these two politicians. Three month after de Klerk’s speech, in December
1989, Mandela sent a Document to Create a Climate of Understanding to de
Klerk, in which he agreed that reconciliation was a central goal of the South
African transition, but interpreted it as the end of apartheid legislation and
government led violence.30 Throughout the transitional negotiations, both parties,
the ANC and the NP, referred to reconciliation as a desirable but absent state of
society, and interpreted reconciliation in terms of their particular political demands
at the time. In this phase, reconciliation was interpreted rather in political, than in
spiritual or therapeutic terms, and alternately understood as bringing an end to
(government led) violence, the release of political prisoners or political
cooperation and unity among the two antagonistic parties.3!

After the institutionalisation of the reconciliation ideal in the South African
Interim Constitution from 1993, where “reconciliation” served as the official goal
of the amnesty provision that was agreed on,2 the interpretation of reconciliation
changed profoundly. “Reconciliation” was now predominantly discussed and
interpreted by actors from civil society, who step by step constructed reconciliation
rather in terms of forgiveness and truth-telling. In particular two conferences
organised by the non-governmental organisation Institute for a Democratic
Alternative for South Africa (IDASA)33 were crucial for the further interpretation
of reconciliation in South Africa. Here, politicians and civil society actors from
South Africa and other transitional countries got together and discussed
possibilities for the implementation of the amnesty provision. In the course of these
conferences, more and more actors came to interpret reconciliation in terms of

30 Nelson Mandela, “A Document To Create a Climate of Understanding. Document forwarded
by Nelson Mandela to F.W. De Klerk on 12 December 1989, Pretoria, 1989.

31 See e.g. Frederik Willem de Klerk, “Letter from State President FW de Klerk to Nelson
Mandela President of the ANC, 24 September 19927, Pretoria, 1992. Frederik Willem de
Klerk, “Address by the State President, Mr. FW de Klerk, DMS, at the Opening of the Second
Session of the Ninth Parliament of the Republic of South Africa, Cape Town, 2 February
19907, Cape Town, 1990, Frederik Willem de Klerk and Nelson Mandela, “Record of
Understanding, passed at the Meeting between the State President of the Republic of South
AFrica nd the President of the African National Congress Held at the World Trade Centre on
the 26 September 19927, Johannesburg, 1992. Frederik Willem de Klerk, “Statement by
President F.W. de Klerk on the Timetable for Further Constitutional Reform, 26 November
19927, Johannesburg, 1992.

32 Interim Constitution of South Africa (1993), available at: http://www.servat.unibe.
ch/icl/sf10000_.html.

33 IDASA was founded in 1989 by Alex Boraine, a former President of South Africa’s Methodist
Church and former South African parliamentarian together with his parliamentary colleague
Frederik van Zyl Slabbert. In the time before the transitional negotiations, IDASA had the
major objective to work towards negotiation politics and a just political system. See Alex
Boraine, A Country Unmasked, Oxford University Press, Cape Town, 2000.
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truth-telling, forgiveness and therapeutic healing and demanded the creation of a
truth commission in the name of reconciliation.3* Kader Asmal, professor of
human rights law and member of the ANC’s constitutional committee, for instance
emphasised the importance of forgiveness for reconciliation:

“Truth alone is not enough to attain the further goal of national reconciliation.
Forgiveness is also indispensable. (...) It is the commission’s hope that the sense
of justice that truth gives voice to, will in time help them to forgive”.35

Mamphela Ramphele, deputy vice-chancellor of the University of Cape
Town, in turn, brought up the healing metaphor and emphasised the need to heal
and to clean the wounds from the past in order to reach reconciliation:

“A medical metaphor best captures what I perceive to be the issue facing us in
relation to “appeasing the past”. An abscess cannot heal properly unless it is
thoroughly incised and cleaned out. But the process of incision and cleansing is not
without pain, even with modern anaesthesia. Pain is thus an integral component of
the cleansing process which precedes healing (...) If the desired goal is
reconciliation then the incision must be wide enough yet it must spare the vital
organs” .30

During the workshops, civil society actors repeatedly referred to healing and
forgiveness, as two essential paths to reconciliation, and eventually demanded
the creation of a truth commission in the name of this ideal.

When the TRC was finally inaugurated in 1995, its proceedings were based
on these spiritual and therapeutic understandings of reconciliation constructed
before. The Christian concept of reconciliation as a sequence of confession,
contrition, atonement, and forgiveness has often been used to understand and
describe the TRC amnesty process, for instance. Perpetrators were supposed to
tell the whole story about their wrong-doings (confession), to regret them
(contrition), ideally to apologize to the victim and maybe offer atonement (this
was possible as victims and perpetrators were brought together in some of the
hearings), and finally receive amnesty (forgiveness).37 The realization of this

34 The contributions and speeches delivered at these two conferences are published in two edited
volumes. See Alex Boraine and Janet Levy, eds., The Healing of A Nation? Justice in
Transition, Cape Town, 1995. Alex Boraine, Janet Levy and Ronel Scheffer, eds., Dealing
with the Past. Truth and Reconciliation in South Afiica, IDASA, Cape Town, 1997.

35 Kader Asmal, “The Challenge Facing South Africa”, in The Healing of a Nation?, ed. Alex
Boraine and Janet Levy, Justice in Transition, Cape Town, 1995, 29.

36 Mamphela Ramphele, “The Challenge Facing South Africa”, in The Healing of a Nation?, ed.
Alex Boraine and Janet Levy, Justice in Transition, Cape Town, 1995, pp. 34-36.

37Lyn S. Graybill, “South Africa’s Truth and Reconciliation Commission: Ethical and
Theological Perspectives”, Ethics & International Affairs 12, no. 1 (1998). David Little, “A
Different Kind of Justice: Dealing with Human Rights Violations in Transitional Societies”,
Ethics & International Affairs 13, no. 1, 1999.
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sequence was flawed however, as only the first step, full disclosure of the deeds
and the political motivation thereof, was a necessary precondition for amnesty.

The interpretation of reconciliation as therapeutic healing was equally central
to the processes of the TRC.38 Based on this interpretation, it was assumed that
speaking out in public and telling one’s personal story to an empathetic audience,
as it was supposed to happen in the victims™ hearings of the TRC, was liberating
and would heal the traumas inflicted on the victims by their past sufferings. For
the perpetrators it was assumed that talking about their deeds had a cathartic
effect and would eventually ease feelings of guilt. In the end, it was supposed that
bringing together victims and perpetrators and having them talk honestly about
their experiences and feelings would restore their relationship and reintegrate
them into a morally healthy community.39

As in the cases discussed above, the interpretation of reconciliation in South
Africa can also be understood as the product of a discursive construction process
which was shaped by the political actors and conditions of the transition.
However, one particularity can be observed in the South African case: In contrast
to the Spanish and the Chilean interpretation and political realization of
reconciliation, the South African understanding was more complex and led to a
particularly active reconciliation policy which was the central part of the
transitional programme. As in the cases mentioned above, an amnesty law was
passed and was — as in Spain — closely related to the reconciliation process. It
did not lead to a policy of forgetting, however, but was integrated into the
reconciliation process as a means to make perpetrators confess their deeds and
thus, supposedly, to contribute to the all-over goal of reconciliation.

Reconciliation and Justice in Sierra Leone

The South African precedent served as an influential example when Sierra
Leone was trying to realize “reconciliation” from 2000 to 2002. Sierra Leone also
established a TRC as determined by the Truth and Reconciliation Commission Act
200040 The proceedings resembled the South African TRC process. The
commission held public hearings and organised private and public encounters of
victims and perpetrators and eventually produced a final report which contained a

38 Moon, “Reconciliation as Therapy and Compensation: A Critical Analysis”.

39 Michael Humphrey, The Politics of Atrocity and Reconciliation. From Terror to Trauma
Routledge, London & New York, 2002. Moon, “Reconciliation as Therapy and
Compensation: A Critical Analysis”.

40 William A. Schabas, “The Sierra Leone Truth and Reconciliation Commission”, in

Transitional Justice in the Twenty-First Century. Beyond Truth Versus Justice, ed. Naomi
Roth-Arriaza and Javier Mariezcurrena, Cambridge University Press, Cambridge, 2006.
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detailed narrative of the country’s past, “with a focus on the brutal civil war of the
1990s, analysis of various dimensions of political, economic and social life with
a view to understanding the causes of the conflict, and a series of findings and
recommendations”.4! During the transition process, a particularly strong
interpretation of reconciliation as healing through truth telling was advanced. As
Rosalind Shaw reports, “a recurring image [of the transition process] was [the
South African] Archbishop Tutu’s metaphor of truth telling as the re-opening and
cleansing of festering wounds, which would lead to real healing”.#> The then-
Attorney General Solomon Berewa stated, that “far from being fault-finding and
punitive, it [the TRC] is to serve as the most legitimate and credible forum for
victims to reclaim their human worth; and a channel for the perpetrators of
atrocities to expiate their guilt, and chasten their consciences. The process was
likened to a national catharsis, involving truth telling, respectful listening and
above all, compensation for victims in deserving cases”43 Just as in the
aforementioned cases, the Sierra Leonean reconciliation process was
accompanied by an amnesty law; however, this law was nof an integral part of the
reconciliation concept itself, such as in South Africa or Spain. Instead both
transitional components, the amnesty law and the reconciliation programme, were
established simultaneously in the so-called Lomé Peace Agreement from 1999, the
cease fire agreement between the Government of Sierra Leone and the
Revolutionary United Front of Sierra Leone (RUF).#4 In its final report, the TRC
shortly discussed the amnesty law and came to the conclusion that it was an
indispensable part of the peace process: “[the Commission is unable to declare
that it considers amnesty too high a price to pay for the delivery of peace to Sierra
Leone, under the circumstances that prevailed in July 1999” 4> The report did not
deliberate on the complicated relationship between amnesty and reconciliation in
detail, however.40

Two aspects of the Sierra Leonean case are striking: Firstly, the reconciliation
initiative, i.e. the plan to initiate an active reconciliation programme in order to

41 Ibid. See also: Rosalind Shaw, “Memory Frictions:Localizing the Truth and Reconciliation
Commission in Sierra Leone”, International Journal of Transitional Justice 1, 2007.

42 Rosalind Shaw, “Rethinking Truth and Reconciliation Commissions. Lessons from Sierra
Leone”, in United States Institute of Peace Special Report, United States Institute of Peace,
Washington D.C., 2005, p. 8.

43 Schabas, “The Sierra Leone Truth and Reconciliation Commission”, p. 25.

44 See e.g. Ismail Rashid, “The Lomé Peace Negotiations”, in Paying the Price. The Sierra
Leone Peace Process, ed. David Lord, Accord (Conciliation Resources), London, 2000.

45 Final Report of the Sierra Leonean TRC, Volume 3B, Chapter VI, pp. 10-12. The Act is

available on: http://www.trcsierraleone.org/drwebsite/publish/index.shtml [01 September
2008].

46 Schabas, “The Sierra Leone Truth and Reconciliation Commission”, p. 30.
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deal with the past, was advanced by the Sierra Leonean government against the
will of the population, who would have preferred a forgive-and-forget-policy.#”
Insofar, the decision to establish a TRC was not the easiest way to go for the
government and the particular interpretation of reconciliation as truth-telling and
healing was imposed on society in a top-down process. Secondly, the Sierra
Leonean TRC existed simultaneously with the UN Special Court for Sierra
Leone, which is outstanding in comparison with the cases discussed above.
Despite the amnesty provision from 1999, the government of Sierra Leone
‘reassessed’ its position with respect to the amnesty, and requested that the
United Nations establish a special tribunal” in 2000, when renewed fighting
shook the country.#8 Insofar the Sierra Leonean case demonstrates that from the
point of view of the actors involved reconciliation was not incommensurable
with punitive justice. Instead, as soon as the circumstances allowed it punitive
Justice was seen as a necessary addition to the ongoing reconciliation process.
Despite the “healing” metaphor of reconciliation and the assurance of Solomon
Berewa that the TRC should be an institution for both, the healing of victims and
the cleansing of perpetrators, the Special Court was established as a special
institution for dealing with perpetrators.

The coexistence of the TRC and the Special Court and the potential risk of
this combination to inhibit both, the reconciliatory and the juridical function of
the institutions, has been much debated.* But apart from this discussion, the
Sierra Leonean case is “deviant” insofar, as it seems to contradict the widespread
opinion in the transition discourse that reconciliation is necessarily
incommensurable with punitive justice. Although the Special Court and its
juridical proceedings were not part of the reconciliation process, the central
actors of the Sierra Leonean transition process did perceive them as inhibiting
each other. Insofar, the Sierra Leonean case would be an interesting case for more
research and a closer examination of the emergence of different transitional
mechanisms under certain framing conditions.

47 Shaw, “Rethinking Truth and Reconciliation Commissions”. Shaw, “Memory Frictions”,

48 Schabas, “The Sierra Leone Truth and Reconciliation Commission”, 33. William A. Schabas,
“The Relationship Between Truth Commissions and International Courts: The Case of Sierra
Leone”, Human Rights Quarterly 25, 2003.

49 See e.g. Sigall Horovitz, “Transitional Criminal Justice in Sierra Leone”, in Transitional
Justice in the Twenty-First Century. Beyond Truth Versus Justice, ed. Naomi Roth-Arriaza and
Javier Mariezcurrena Cambridge University Press, Cambridge, 2006, Schabas, “The
Relationship Between Truth Commissions and International Courts”, Schabas, “The Sierra
Leone Truth and Reconciliation Commission”.
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II1. Conclusion

Reconciliation is no clearly delineated term in the context of political
transition. Instead, as the cases presented above demonstrate, it rather serves as a
vague label which can be adjusted to the requirements of a particular transitional
context. The Spanish and the South African cases suggest that reconciliation can
help to create political or public support for a political programme. On the one
hand, reconciliation it is indeterminate enough to serve as a vague reference point
on which different parties can agree while actually maintaining their profound
political differences. On the other hand, reconciliation vaguely signifies an absent
state of peace and harmony which is particularly valuable in the unstable time of
political transition and which is therefore an easily acceptable goal. The Chilean
case demonstrates in particular clarity how flexible “reconciliation” is and how
well it can be adjusted according to the requirements of the political situation.

Despite the semantic vagueness and flexibility of reconciliation, a
development can nevertheless be observed in regard to its political
implementation. While the Spanish case, which was one of the earlier transitions
among the so-called “third wave of democratizations”, was guided by a relatively
one-dimensional interpretation of reconciliation as “forget-and-forgive” and
accordingly realized reconciliation solely through a far-reaching amnesty law, all
the other cases examined here constructed a close association between
reconciliation, remembering and truth-telling, and sought to realize reconciliation
through the institution of a truth commission.>? This development is also reflected
in the scientific discourse, where the truth commission has come to be perceived
as the paradigmatic institutionalization of reconciliation in transition processes.>!

Besides this development, a continuity can be observed across all cases in
regard to the amnesty law that always accompanied a political reconciliation
programme. In all the transition processes reviewed above “reconciliation”,
independent of the prevailing interpretation, was somehow linked with an
amnesty law. While in the Chilean case amnesty was one of the framing
conditions under which the reconciliation programme was negotiated and
launched, in Spain and South Africa the amnesty law was deeply intertwined
with and integrated into the understanding of reconciliation, albeit in different

50 The same can be said about the Namibian transition to democracy in the late 1980s, where the
SWAPO government also relied on a “forgive and forget” interpretation of reconciliation to
implement an amnesty law and public amnesia to maintain social peace. See Lauren Dobell,
“Silence in Context: Truth and/or Reconciliation in Namibia”, Journal of Southern African
Studies 23,n0.2,1997. John S. Saul and Colin Leys, “Lubango and After: “Forgotten History”
as Politics in Contemporary Namibia”, Journal of Southern African Studies 29, no. 2, 2003.

51 Humphrey, The Politics of Atrocity and Reconciliation. From Terror to Trauma. Moon,
Narrating Political Reconciliation. South Africa’s Truth and Reconciliation Commission.
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ways. While the Spanish government implemented the amnesty law as the only
and central “reconciliation mechanism” of the transition, South Africa developed
a very complex understanding of reconciliation and combined the — conditional
— amnesty law with a multilayered truth process. Sierra Leone and Chile in
contrast seem to demonstrate that amnesty and reconciliation do not necessarily
go hand in hand. In Chile, President Aylwin had originally promoted an
interpretation of reconciliation which was closely intertwined with punitive
justice. Due to the framing conditions of the transition, he was forced to change
this understanding, however, and to fall back on the compromise formula
suggested by the Catholic Church. In Sierra Leone, finally, while amnesty and
the reconciliation commission were both decided on in the Lomé Peace
Agreement, punitive justice was nevertheless added later as a complement to the
reconciliation process. The Sierra Leonean case therefore demonstrates that
reconciliation and criminal punishment are not generally incommensurable, but
can be combined as parallel transitional mechanisms.

One last interesting observation across the cases, which is closely linked with
the point discussed above, 1s that not once were criminal prosecutions and
punishment considered as profoundly necessary for the successful pursuit of
reconciliation. This reality goes hand in hand with one particular strand of the
scientific discourse which identifies reconciliation programmes with “restorative
justice” as an alternative concept of justice.>2 Restorative justice builds upon a
communitarian understanding of ethics rather than on individualism and
individual guilt. It assumes that it is social relationships in the first place which
enable humans to live a humane life. Accordingly “justice” can be understood as
the rebuilding of social relations between victim and perpetrator and among the
wider community. Advocates of restorative justice who see reconciliation as
different from and incommensurable with punitive justice are countered by
voices like that of Lorna McGregor or Juan Méndez, however, who consider the
non-judicial kind of reconciliation as a threat to the rule of law in transitional
countries and demand the development of a reconciliation concept that relies on
and is inextricably intertwined with criminal justice as one strong column of

52 See e.g. Carrie Menkel-Meadow, “Restorative Justice: What Is It and Does It Work?”, Annual
Reviews of Law 3,2007. Jennifer J. Llewellyn and Robert Howse, “Institutions for Restorative
Justice: The South African Truth and Reconciliation Commission”, The University of Toronto
Law Journal 49, no. 3, 1999. Rama Mani, “Does Power trump Morality? Reconciliation or
Transitional Justice?”, in Atrocities and International Accountability: Beyond Transitional
Justice, ed. Edel Hughes, William A. Schabas and Ramesh Thakur, United Nations University
Press, Tokyo, 2007, Charles Villa-Vicencio, “Restorative Justice in Social Context: The South
African Truth and Reconciliation Commission”, in Burying the Past. Making Peace and
Doing Justic